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G O IN G TO TH E

PEO PLE

the fre e p o rt conservation commission’s opinion survey

"Conservation Commissions are constantly in need of reassessing the
needs of the community.... In order to determine what the real needs
of the community are, the Commission can, and should...go through
a priority list procedure.... It may want to go one step further.
This step involves the use of surveys or questionnaires to aid in
the setting of priorities."

from the Maine Association of Conservation
Commissions' Maine Manual for Conservation
Commissions (1975)

'<■58216

Instead, most of the surveys were mailed early in July, 1977 according
to a special address list prepared by the local Post Office;^
distribution was
preceded by a news release which appeared in the local paper. Some of the
surveys were left in public places, such as the Town Hall, in case more than
one member of a household wanted to complete one. A few days later, several
local (student) CETA employees, made available to the Commission by the Town,
began collecting the surveys— a process which was completed by the month's
end.
The Commission did not achieve its goal of a 40 to 50% response.
In retrospect Commission Chairman Cadot commented, "The final return from
our survey was not terrific— 355 or 14.2%. If I were doing it over, I
think I would still have the two CETA people picking up the questionnaires,
but I would get two who would work from noon to 8:00 p.m. rather than 8:00 a.m.
to 5:00 p.m. I'm afraid a lot of commuters may have been missed."^ In the
end the Commission was satisfied that the questionnaires returned did
represent a fair cross section of the town's population and could serve as
a valid basis for making recommendations to the Town Council.

The Survey

The introduction to the survey states that the Conservation Commission
has been charged with the responsibility of collecting information about
the proper use, protection, and development of all open spaces in Freeport.
It explains that the questionnaire is a way of determing what the citizens
of Freeport "think about the Town's many natural resources and which of those
resources can be better used, better protected, or better developed."
The survey itself is seven pages long. It is divided into six major
categories: recreation, land conservation, water access, education, historic
preservation, and general information. Its 31 questions focus on such topics
as: town acquisition of land, use of town-owned property, conservation
easements, land trusts, public access to water, local ordinances for the
prevention of water pollution, environmental programs in the schools, and the
protection of historic districts using a "greenbelt".

o

The mailing labels also served as an indication of responses from the various
villages in the Freeport community, provided they were not removed before the
surveys were collected.
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Letter from Andrew Cadot to Janet Milne, Associate Director of Maine Coast
Heritage Trust, dated September 4, 1977.

Andrew Cadot, chairman of the Freeport Conservation Commission, was
glancing through the Maine Manual one day and came upon the passage quoted
above. It was his opinion that perhaps the Freeport Conservation Commission
should consider taking this "further step". The Planning Board had done
an opinion survey in 1973 in conjunction with the development of Freeport's
Comprehensive Plan, but that survey's section on open space preservation
and use had been very general. The Conservation Commission had been
considering various land preservation alternatives, and the new survey's
results could provide a possible foundation for future work in that area.
It was Cadot's hope that the Commission could develop a questionnaire, the
results of which would indicate the following: how Freeport's open space
was presently being used by the public; whether there was a sufficient amount
of open space available; and what protection techniques Freeport citizens
might be willing to support.
Freeport's Conservation Commissioners started the ball rolling by
requesting a packet of sample questionnaires from Sterling Dow III, Executive
Director of the Maine Association of Conservation Commissions.^- However, none
of these surveys seemed to fit the particular needs of Freeport. So the
Commission members decided to develop their own list of topic headings and
questions. During the next three or four meetings suggestions were offered
by Commissioners, a representative of the Town Council, several citizens,
and a representative from Winslow Park, a town park. Input from these
individuals was actively sought by the Conservation Commission. The Commission
then compiled a first draft and reviewed it with Town Manager Bruce Benway,
who helped them revise and delete "loaded" questions. The final draft was
then printed and readied for distribution. The Commission anticipated that
the cost of printing and mailing the survey would be roughly $1,000, but
expenses were actually much less.^ Funding was provided in part by the
Conservation Commission's municipal budget and in part by a donation from
Winslow Park.
Originally, the Freeport Conservation Commission had hoped to distribute
most of the 2,500 surveys on a door-to-door basis, using local students to
deliver and collect the questionnaires. The Commission's goal of a 40 to 50%
response seemed more feasible using this method; it was also suggested that
the personal contact involved might serve to stimulate additional interest
among the 5,400 citizens of Freeport. However, as the school year drew to
a close, the enthusiasm of the school children began to wane, so the
student distribution plan was scrapped.

^Sample questionnaires are still available from the Maine Association of
Conservation Commissions.
Distribution was by bulk mail, using the Town's bulk rate postal permit,
which helped keep mailing costs down.

Question format is simple but varied. Some require merely a "yes or no"
response to a single idea. For instance, "Would you be interested in forming
a non-profit organization to purchase land in the Town and then resell it
subject to restrictions which help preserve its natural state? Yes___No___".
Other questions are patterned after the following example:
"Should the Town construct or improve any of the following facilities:
Yes___ No___
a) Small boat launching facility
___
___
b) Town dock
___
___
c) Parking areas with access to clamflats...
___
___
d) Other:__________________________________ "
One question provides a range of choices regarding use of certain recreational
facilities. "Do you use the following facilities:
a) Winslow Park................. Never/1-2 days/3-10 days/more than 10 days
/per year/per year /per year
i) Other........................ ..... /________ /_________ /_________________
There were no short answer or essay questions. The simpler the survey, the
Commission felt, the higher the rate of response.

Remarks

A public opinion survey is one way in which conservation commissions,
planning boards, and other organizations can actively solicit citizen input
and thereby make their work more representative of and responsive to the
community's needs. However, a survey's usefulness is directly proportional
to the quality of its questions, the simplicity of its format, and the
effectiveness of the method of its distribution and collection. The Freeport
Conservation Commission's efforts are offered here as an example of techniques
available to other towns interested in polling their residents.

written by Rebecca Warren
edited and published by Maine Coast Heritage Trust

C REA TIN G A C O RRIDO R O F UN D EV ELO PED
the cape elizab eth

LANDS

greenbelt project

"The attractiveness of a town is determined to a great extent by the
amount of open space it provides as aesthetic, recreational, farming
and wildlife resources. In the past 30 years of Cape Elizabeth's
history, as farms and woods have given way to house lots, and more
recently to large subdivisions, a dramatic change in character has
been forced upon the town. Stimulating this development, and at the
same time making the land more valuable for house lots than for the
farms or open space, are the very aesthetic qualities that are being
destroyed."
This statement of an increasingly common problem is taken from a 1977
report by the Cape Elizabeth Conservation Commission in which it
presents its solution to the town - "'Greenbelt': One Approach to
Open Space Preservation in Cape Elizabeth".

In 1975, when the members of the Cape Elizabeth Conservation Commission
began their consideration of a "greenbelt" for the town, they were dealing
with a relatively abstract planning term. They knew generally that this was
a method for preserving some of the Cape's precious wetland and agricultural
areas. They also felt that such an open space corridor could be used in part
for non-mechanized recreation, such as hiking or cross-country skiing. However,
the inventory work necessary to evaluate the town, the selection of a location
for a greenbelt, and the methods by which the greenbelt would be protected
once delineated were all problems with which the Commission had to contend.

Delineating the Greenbelt

The Commission's first goal was to try to decide which lands should
be protected from development by inclusion in the greenbelt, but its starting
point was a realization that it aptly states in its Greenbelt report: "The
control of development cannot be dictated on the basis of population quotas
or arbitrary restrictions; rather it must be based on documented information
which identifies irreplaceable natural, cultural and recreational assets,
resources which are at risk from pollution, wise and unwise locations for
building, and many other factors. Only with this type of information can a
community effectively plan its future."
What was needed was an inventory of the important resources. Realizing
that such a project would undoubtedly involve more money than their annual
municipal appropriation would provide, the Conservation Commission began to
seek funding for their project. An application was filed with the Maine
Department of Conservation's Small Grants Program* requesting $825 to match
a contribution from the Sprague Corporation in the same amount. The
Commission's intention was to use this $1,650 sum to purchase supplies and
to hire professional assistance when necessary in order to complete a natural
resources inventory and reproduce and publish the inventories and the
resulting greenbelt maps. The application was approved.
The inventory work was to involve evaluation of wetlands, vegetation
types, agricultural lands, slopes, contours, historical sites and large
parcels in single ownership. This information would then be used to determine
the following: the wetlands most worthy of protection; the location of
currently productive agricultural lands; forest types and existing slopes, in
part as a basis for marking nature trails and in part to determine areas
suitable for development; areas of historic interest; and the names and locations
of landowners controlling over 100 acres.

matching grant program available to conservation commissions. For more
information, contact the Bureau of Parks and Recreation, Augusta, Maine 04333.

Most of the data collection and its application to base maps was
performed by the Conservation Commission members themselves, with hired
technical assistance in the area of graphics and environmental assessment
of the land. A group of high school students in the community donated many
hours to the project by helping with the color coding and transfer of
information to the base maps.
In defining wetlands, the Commission used several sources of information:
200 aerial photos taken by associate member J. Michael Madden during each of
the four seasons; Soil Conservation Service maps and soil description sheets
for mucky peat and other "wet" soil types; USGS topographic maps; and
Department of Inland Fisheries and Wildlife data. Information for the
agricultural map was gathered by Commission member Lester Jordan-who toured
the entire town inventorying all land actively tilled, hayed, or used for
orchards. Vegetative cover was determined by the Commission on the basis
of topo maps and aerial photos, which depicted deciduous and nondeciduous trees.
Slope information was calculated from topographic map contour lines. Commission
members compiled a list of landowners who controlled over 100 acres by using
records and maps at the tax assessor’s office. Historical mapping was based
on a report which had previously been done for the town and updated by
the Historical Society.
After many months of late-night sessions, the Commission finally completed
its base map series. Then, using Small Grants money, they hired draftsman
Michael Lewis to put together a set of colorful mylar overlays. The overlays
are primarily for use as a visual aid by the Conservation Commission when
presenting their greenbelt proposal to local officials and residents of Cape
Elizabeth.
The greenbelt as designed by the Commission is over four miles long. The
main corridor begins near Portland Headlight and connects several major land
marks, including a golf course, a large pond, and a State Park, with wetlands,
farmland and forest filling in between these points. Additional miles were
added to the belt by the inclusion of side trails which follow various
utility easements.
In pinpointing the greenbelt the Conservation Commission attempted to
meet the needs of both conservation and recreation. The members agreed that
while hiking and cross-country ski trails should stretch from the northern
to the southern end of town, it was essential that the greenbelt also include
areas of significant environmental importance through which no access should be
anticipated. For example, wetlands should be protected but not used because
of their fragility and value to wildlife. Productive farmland should be
encouraged as an economic rather than a recreational resource. The wooded and
scenic areas seemed more logical for the location of trails connecting those
that already existed in town.
The element of practicality was ever-present as the Commission consided
locations for the greenbelt. Knowing that the chances of implementing any one

plan were limited, the Commission included in the greenbelt map logical
alternative routes. It also made an effort to incorporate some large undeveloped
parcels, knowing that they were the spaces that could significantly affect the
future of the town and that it would be easier to deal with a few large property
owners than many small ones. At no time, however, did the Conservation Commission
want to imply that landowners would be zoned out of rights and value by the
creation of the greenbelt. The Commission wanted only to determine the natural
and recreational assets which were valuable to the town and which might be
protected in a manner fair to the landowners.

Protecting the Greenbelt

If adopted by the Town Council, the greenbelt preservation plan may be
implemented in several ways. Protection of freshwater wetlands generally
unsuitable for development has already occurred through adoption of an ordinance
based on a wetlands map prepared by the Conservation Commission. The Commission
will seek conservation easements in some locations; if the landowner can be
provided with no incentive to donate a conservation easement, the Conservation
Commission might seek to buy the easement. Other lands might be acquired by
the Town or by a proposed land trust^, with the possibility that some might be
leased back for farming. Rights-of-way agreements might also be established
to allow for public use where it does not exist already.
Thus far the Conservation Commission has presented its open space plan
to four citizens groups. Members have also worked closely with the Planning
Board and have discussed the concept informally with several members of the
Council. Generally, the response has been favorable.
In evaluating the
greenbelt proposal, the Conservation Commission has observed that "It has
already served and will be used in the future to make the citizens aware of
the imminent and continuing need to respect open space in general and preserve
specific parcels in particular."^

Remarks

Basically, a successful greenbelt project involves two steps: the careful

^See Case Study 3 for information about conservation easements and Case Study 7
for details about local land trusts.
o

Cape Elizabeth Conservation Commission, Greenbelt:
Space Preservation in Cape Elizabeth, 1977.

One Approach to Open

construction of the ideal plan and the subsequent protection of the land.
The latter step is the hardest one, but it is what turns the project from a
paper plan into something of real benefit to the town. Most often, as in the
case of Cape Elizabeth, it will be necessary to look to a number of protective
techniques and to try to combine them imaginatively. Except where the goals
can be met by passing a local ordinance, success will depend on establishing
good communications with the landowners, being aware of opportunities as they
arise over a period of years, being willing to adjust the ideal greenbelt
concept to the solutions dictated by the particular circumstances at the time,
and developing a town commitment to the project.

written by Rebecca Warren
edited and published by Maine Coast Heritage Trust

ADDING A PERSONAL TOUCH TO

LAND USE RESTRICTIONS

the caswell conservation easement in gray

An ever-increasing number of landowners are being confronted with a
real dilemma: how to retain ownership of undeveloped land which they
have owned for years in the face of rising property and death taxes.
At the same time, many towns are wondering how to preserve their
shrinking open space areas, where traditional zoning would not be
acceptable or sufficient and where large-scale purchases of property
would be beyond the range of the towns’ financial capabilities.
Landowner Willard Caswell of Gray has one suggestion that might help
solve both these problems.

What is a Conservation Easement?

A conservation easement is a legal document in which a landowner forbids
or limits certain land uses on his property in the interest of preserving
land in its natural, scenic, open or wooded state. The easement, once negotiated,
is binding on future owners of that property and must be recorded in the
Registry of Deeds.
The original parties to the easement agreement are the landowner (donor)
and the governmental body or private organization (recipient) which accepts
the terms of the easement as defined by the landowner and agrees to enforce
them. Potential recipients include municipalities and their conservation
commissions, appropriate State and Federal government agencies, and a few
private conservation organizations; however, to accept easements these private
recipients must own land in the area which will benefit from the protection
provided by the easement.
Maine law dictates that in the assessment of property, assessors are to
consider only the presently possible land use alternatives to which the parcel
may be put. This means that an assessment must reflect the effect upon value
that any enforceable restrictions, such as conservation easements, may have.
If the town is assessing at values which really reflect the fair market values
of undeveloped land, and if the conservation easement lowers the fair market
value of the land, then the assessment, and thus the taxes, may be affected.
A reduction in the value of the land due to the granting of an easement may
also mean income tax, death tax and gift tax advantages which can help lighten
the landowner's financial burden.

Mr. Caswell's Experience

As is true in many Maine communities, Gray has experienced considerable
development pressure in recent years. In 1940 the population was 1,400. This
figure more than doubled by 1970 to a total of 2,939. The 1974 estimated
population was 3,500, or an approximate increase of 561 over the four year
period.^ However, while most Gray residents, new and old, will agree that they
want to preserve the town's rural character, most of Gray's long-time residents
have opposed zoning, preferring to maintain full control over their land.

^Figures obtained from the Maine Times, July 19, 1974, and from The Comparative
Economics of Residential Development and Open Space Conservation written under
the direction of the Allagash Environmental Institute.

Willard Caswell has lived in Gray all his life. His ancestors were there
when the town was founded. He could see that rapid growth would eventually
make "little suburbs" out of rural communities like Gray, and he wanted to
do what he could to maintain the rural character of the town. He also knew
that increased development would mean higher property taxes, in part because
of the revenues needed to pay for the capital improvements necessitated by
additional residents, and in part due to the increasing demand for houselots
which raises their market value. Caswell had learned that the local assessor
planned to increase the valuation for a portion of his 60 acres of woodland,
thus reflecting their value as potential houselots rather than as open space.
Having owned this property since the Depression, Willard Caswell naturally had
a strong, sentimental attachment to the woodland and dreaded the day when
development pressure or rising taxes might destroy the lovely tree-shaded
country road he had always known. While Caswell, a retired teacher and a
municipal office holder for 20 years, had known about and been interested in
conservation easements for a number of years, he had taken no-steps toward
placing some sort of legal land use restrictions on his acreage.
Meanwhile, the Gray Conservation Commission was just beginning to learn
about conservation easements, having first heard of them when legislation was
enacted in 1970. In 1974 new Conservation Commissioner Barbara Hughes decided
to pursue the idea with Maine Coast Heritage Trust, a private organization which
encourages the use of easements and provides information and technical assistance
to all who are interested. A meeting was scheduled later that year with
Heritage Trust’s then-Assistant Director, Benjamin Emory. Shortly thereafter the
Conservation Commission placed two articles in a local newspaper explaining
conservation easements and asking interested Gray residents to contact the
Commission. Caswell responded to the call.
With the assistance of Maine Coast Heritage Trust and a University of Maine
law student, Bronson Platner, and with the Conservation Commission acting as
liaison, Willard Caswell placed approximately 15 acres of woodland, with 1,800
feet of road frontage, under a conservation easement whose terms require that
the parcel remain essentially in its natural state. Caswell and his heirs
retain only the right to carry on selective timber cutting. Caswell is still
the owner of the property, retaining all the responsibilities of maintenance
and payment of property taxes. Because a conservation easement does not
automatically open land to public use, Caswell continues to control access to
the land as does any landowner. The Conservation Commission, on behalf of the
town, has the responsibility of enforcing the development restrictions. In
this way, Caswell hopes to guarantee that travelers "will forever see this
strip of forest, regardless of how rapidly Gray continues to grow."
The process involved in granting the conservation easement was relatively
simple. An easement was drafted by Platner. It was then submitted to Caswell
for his consideration. When the easement’s terms were in a legal form that met
with the approval of both Caswell and the Town, it was signed by both parties
and recorded in the Registry of Deeds. With the Conservation Commission’s help,

the negotiations went smoothly.
The Caswell easement was accepted in January, 1975 by a vote of the Gray
Town Council. ^ It is hoped by the Commission that Willard Caswell, a highly
respected member of the Gray community, has set an example that other landowners will be eager to follow. According to Conservation Commission Chairman
Michael Gibbs, the Commission is currently negotiating six other easements
which would involve 40 or 50 acres. Caswell himself has placed an additional four
acres of forest land under easement and hopes to encourage friends to consider
conservation easements for portions of their property.
Willard Caswell emphasizes that he did not grant an easement to the Town
solely for the purpose of obtaining tax benefits; he felt strongly about
protecting the land regardless of the financial implications. However, his
taxes on that parcel did go down. Because the land could only be used for
the production of timber, the assessor treated it as though it were classified
under the Tree Growth Tax Law (see Case Study 4 ).
Conservation Commission Chairman Gibbs sees several advantages to
conservation easements. He believes that the easement is a more positive and
personal approach to land use planning than is zoning, because the landowner
rather than the government determines the extent of restrictions on the
use of his property. In addition, the restrictions can be geared to the
individual characteristics of a particular parcel, making the easement a more
versatile means of control than zoning. Gibbs suggests, however, that
conservation commissions establish priorities before accepting easements.
Severe restrictions may not be wise where the land might be better suited
for other purposes. Nor should a commission agree to hold a conservation
easement which is offered merely as a possible tax savings to the owner when
the land has not special qualities.

Remarks

A conservation easement is merely one tool available for the preservation
of land, when preservation is deemed to be in the best interests of the
landowner and the community. An easement is not a technique intended for
indiscriminate use. But if a landowner is willing to place voluntary
restrictions on his land and if the Town or any other recipient is ready to
commit itself to the enforcement of those restrictions, a conservation easement
is one method for preserving open space and protecting unique or sensitive
areas.

^Where a town is operating under a Town Meeting form of government, approval for
the easement must be given through a Town Meeting vote.

Conservation easements can benefit a town by protecting various types
of land: productive farm and timberland, community water supplies, steep
slopes, flood plains, local landmarks, historic sites, wildlife habitat or
scenic areas. Because the land remains as private property, easements allow
important resources to be protected at minimal cost to the public. The
management costs of public ownership are avoided, but also, property taxes
are paid on the property.
It is important to remember that the impact of a conservation easement
on the property taxes will vary from situation to situation. Key to
determining the impact is the amount by which the restrictions contained in
the easement reduce the value of the land. Little reduction in value will
naturally result in little change in the assessment. Also key to the
determination is how the town is assessing open space. If the assessments
of land reflect the fair market value of the land, then a reduction in value
due to the granting of an easement similarly should be reflected in the
assessment. However, because most towns have tended to undervalue open space,
few easements as yet have caused a reduction in assessment.

written by Rebecca Warren
edited and published by Maine Coast Heritage Trust

ASSESSING TREES CAN BE DIFFERENT THAN
HOUSES

ASSESSING

the tree

During the past few years, land values have skyrocketed — and
with them, property taxes. Even when taxes have remained relatively
stable, they still pose a substantial burden on many a household
budget. Many landowners ultimately are forced to sell for development
land which they and their town might prefer to remain as open space
or as woodlands. This is the situation in which Mr. Peterson (name
changed) found himself. The owner of considerable acreage in three
southern Maine towns, Peterson had heard about the Tree Growth Tax
Law and decided to apply for classification under the Law.

The Law

In 19 73 the Maine Legislature enacted the Tree Growth Tax Law which
provides for the taxation of forest land based on its value as productive
timberland rather than on its potential value as developable property.
Under the Tree Growth Tax Law, the State Tax Assessor sets 100% per
acre valuations for each forest type in each county; these values are determined
biennially on the basis of the average growth rate and the selling price of
each type when cut and sold on the open market. Local assessors are required
to apply these per acre values to forest land that has qualified for treatment
under the Tree Growth Law. The assessor must, however, adjust these values
to bring them into line with the percentage valuation that is used to assess
other property in the community; in other words, if the State's 100% valuation
for softwood in Knox County if $26.40 per acre, the assessor of a town that
assesses other property at 80% of full value must adjust the $26.40 by 80%
before applying it to the qualifying softwood acreage.
Owners of more than 500 forested acres are automatically classified and
taxed according to Tree Growth Tax Law rates. However, anyone owning a parcel
of 10 or more acres of forest land can qualify for timberland treatment by
filing an application with the local assessor describing the land, the number
of acres of each forest type present, and their location. The assessor must
classify the land under the law if it meets the law's definition of forest
land — "land used primarily for the growth of trees and forest products".
The application deadline is April 1st of the year in which the classification
becomes applicable.
Once land has been classified as "forest land" for taxation purposes, it
must continue to be used primarily for the growth of trees and forest products.
This does not mean, however, that the land must be actively used for tree
management or timber production. In the event the owner decides to use all
or a portion of the parcel for development or other purposes, that land which
no longer qualifies as forest land becomes the subject of a stiff penalty. A
penalty must also be paid if parcels of less than 10 acres result from the
sale of classified land.

Mr. Peterson's Experience

Mr. Peterson first applied for and received classification for forest
land he owned in two towns. Both of these municipalities had openly encouraged

taxpayers to apply for treatment under the Tree Growth Tax Law through ads
in the local newspaper. Mr. Peterson fulfilled all his statutory obligations
and the assessors did the same. The application process went smoothly.
However, this was not the case in 1975 when Peterson made application in
the third community, Seaside (name changed). His experiences are reported
here to help define the requirements that must or must not be met in order to
qualify and to illustrate the appeals procedure to be followed if either landowner
or town is dissatisfied with a decision that is made. They do not represent
the typical experience of either town or landowner dealing with the Law.
Owning several hundred acres of backland valued at $200 per acre by the
Seaside assessor, Peterson applied to have 100 acres of mixed wood classified
as "forest land" for tax purposes, to reduce his taxes on that parcel. Because
the Town was assessing at 100%, $24.40 (the State Assessor's 100% per acre
valuation for mixed wood in that county) would have become the new per acre
assessment for Peterson's forest land.
The assessor of Seaside, however, apparently viewed the Tree Growth Tax
Law as an unwanted interference by the State in local affairs. He also
apparently feared that the law would result in a substantial loss of revenue
to the Town.l Peterson's application for forest land classification was denied,
even though Peterson had complied with every requirement and the 100 acres met
the definition of forest land. The assessor continued to tax the land at its
fair market value.
Following receipt of the assessor's decision, Peterson appealed to the
assessor as required by the Law, and being unsuccessful, he then initiated a
petition for reconsideration with the State Forestry Appeals Board^. On appeal,
the Board ruled in Peterson's favor; the assessor had no valid grounds for
denying classification of the parcel as timberland.
Even after receiving a favorable ruling on appeal, the owner’s problems
were not over. The Town decided to follow the legal appeals route one step
further by appealing the decision to the Superior Court but later withdrew
this action.

*It is important to remember that the Tree Growth Tax Law includes a reimbursement
provision allowing for state reimbursement of revenue lost by a town under certain
conditions.
o

A 1977 amendment to the Law replaced the State Forestry Appeals Board with the
Land Classification Appeals Board which hears appeals relating to the Tree Growth
Tax Law and the Farm and Open Space Law.

While his appeal was pending before the Forestry Appeals Board, the
undaunted Seaside landowner had filed a new application for classification
of an additional 100 acres in order to meet the deadline for application.
The assessor told Mr. Peterson that a forestry management plan, written by
a professional forester, was required as part of the application. Although
questioning the validity of the management plan requirement, Peterson attempted
to comply. By the time he had found a willing forester, paid him, and
returned to the assessor with the plan, the deadline was past. Under the
Tree Growth Tax Law, however, a management plan is not required before an
applicant can receive a forest land classification. Therefore, Peterson
had actually filed a legally complete application and had met the deadline,
so he had grounds for a new appeal had he decided to pursue it before the
Appeals Board.

Remarks

The Peterson experience in Seaside and the attitude of the Seaside
assessor are offered here not for the purpose of discouraging use of the
Tree Growth Tax Law, but rather, as mentioned earlier, to define the require
ments of the Law. To summarize, if the land meets the Law’s definition of
forest land, the assessor must classify it under the Law and assess it
accordingly; the landowner need not be actively managing the timber.

written by Rebecca Warren
edited and published by Maine Coast Heritage Trust

A SHO T IN TH E ARM FOR LOCAL LA N D ACQUISITIO N
the stonington

holt’s mill pond

funding project

Suppose a shorefront spot that traditionally has been enjoyed by the
townspeople is on the market; or suppose some residents think that
the town needs to take action now to protect an important natural
area for the public. With the rapid rise in land values, can a town
even think about acquiring land without fearing that it will severely
burden its taxpayers? A federal funding program can help ease the
burden and put acquisitions within reach by contributing half the
cost of eligible local recreation projects.

An Introduction to the Land and Water Conservation Fund

Communities interested in acquiring land as open space or recreation
areas may want to investigate the financial assistance available through
the Land and Water Conservation Fund (LAWCON) which is administered by the
federal Heritage Conservation and Recreation Service (formerly the Bureau
of Outdoor Recreation). For the fiscal year beginning October, 1977,
approximately $1.5 million will be available to fund municipal projects in
Maine, an amount which is expected to rise the following year. Traditionally
a means of financing construction of recreational facilities such as tennis
courts and swimming pools, LAWCON funds are also being used for the purchase
of open space areas geared toward less active recreation, such as nature
walks.
••
LAWCON grants are available to reimburse 50% of the total purchase price
for a qualifying parcel of land. The remaining 50% of a project's cost is
provided in large part through local efforts but may be supplemented by money
from Maine's Municipal Recreation Fund (M.R.F.), if available. The local
share may be in the form of cash which is raised through taxes or fundraising
efforts, or in the form of the value of a donated piece of property or easement
which has a connection to the project proposal.

*

*

*

*

The Town of Stonington is an island community located at the tip of Deer
Isle, in Penobscot Bay. Its economy is highly dependent on the fishing
industry. Therefore, it is critical that the marsh areas of Stonington
remain pure, since they serve as nurseries for many forms of marine life. In
the early 1970's a serious threat was posed to the integrity of these precious
marshes. Through the devoted efforts of a number of Stonington residents and
the Stonington Conservation Commission the "Holt's Mill Pond Natural Resources
Area" is on its way to being preserved forever as a unique fresh and salt water
ecosystem available for appropriate use by the townspeople.
The Holt's Mill Pond area consists of a fresh water pond and marsh,
several brooks and bogs, a salt water mill pond, the largest salt marsh in
the region, and forested uplands. In addition to its marine life productivity
value, the area is teeming with wildlife and waterfowl. It is also historically
important as the site of an old Indian encampment and old mill operations.

In 1973 it came to the attention of three Stonington citizens that
the owner of land adjoining the mill pond and salt marsh was preparing to
subdivide and sell a number of houselots; some of this land also encompassed
the fresh water pond and marsh. Although Stonington had adopted Shoreland
Zoning, the three residents felt that this highly sensitive area needed more
protection than Shoreland Zoning's 250-foot, limited development zone could
provide. The best method for maintaining the quality of the marshes seemed
to be the immediate acquisition of the property. In that way an additional
buffer zone of undeveloped land would exist to shield the highly valued
marsh areas from any ill effects of development, and it would offer the
townspeople a spot where they could walk and enjoy the surroundings.
The two tracts of land initially involved totalled 27 acres. The three
concerned Stonington residents negotiated a 6-month option-to-purchase with
the landowner, using their own collateral to secure the agreement.
In June,
1973 a group of citizens, including representatives from the Conservation
Commission, Planning Board, and Board of Selectmen, met to discuss the future
of the Mill Pond area. By the fall of 1973 the Conservation Commission had
voted to officially adopt the project and follow it through to completion.
Richard Buxton, Planning Board member and Chairman of the Holt's Mill Pond
Organizing Committee, and Lawrence Greenlaw, Jr., Stonington's legislative
representative, both approached Fred Bartlett of the Maine Bureau of Parks
and Recreation about the possibility of obtaining financial assistance from
the LAWCON funding program and its Maine counterpart. As liaison officer for
the federal LAWCON program, Bartlett reviews project proposals.
A site inspection by Bartlett determined the amount of land included
in the two parcels that was eligible for Federal and State funding. Then
the Conservation Commission hired a State-approved appraiser to determine
the value of the land. Under LAWCON guidelines, the town and the landowner
are bound by the appraised value, whether higher or lower than the original
asking price, so the $57,000 value set by the appraisal became the basis
for the cost-sharing. Thus, if the project gained the necessary approvals,
fifty per cent ($28,500) could be contributed through LAWCON and $8,550
by the State through the Municipal Recreation Fund (M.R.F.)
That left
$19,950, plus several non-reimbursable costs such as legal and appraisal
fees, to be raised by the Stonington residents.
At a Town Meeting in March, 1974, citizens voted to authorize the
Conservation Commission to apply for Federal and State allocations, a step
which was necessary for the filing of applications. It was also voted
to establish a separate reserve account in which to deposit any donations

^The Maine Recreatoin Fund exists to help fund a portion of the
municipality's share in LAWCON projects. Application to the fund is made
to the Bureau of Parks and Recreation in Augusta at the same time the
application is submitted for LAWCON assistance.

received by the Commission. At the same meeting, $100 was appropriated to
open the account. That, however, was the extent of the monetary support
from the local government; local fund raising efforts would have to produce
the local share.
Having completed the preliminary steps (site inspection by Bartlett,
the completion of an appraisal, and approval of the project by the town),
the Conservation Commission filed LAWCON and M.R.F. applications several
nonths later. The applications included standard forms, an environmental
assessment of the property, a history of the area, and various resource
naps. The Commission received notification of approval of the project from
Fred Bartlett in August, 1974. A project completion period of August, 1974
to December, 1976 was specified by Bartlett at that time. The Stonington
Commission also applied for and received a $1,000 grant from the Maine Small
Grants Program to help cover expenses not reimbursable by the LAWCON grant.^
because the $1,000 grant had to be matched, however, this brought the Holt's
iill Pond project local fund raising goal over $20,000.
Raising the necessary funds for the local portion of the overall cost
./as a fairly grueling experience for the Stonington group. Their efforts
./ere geared primarily toward solicitation of donations through mailings
tfhich included a letter and small brochure explaining the value of the Mill
3ond marsh area. Several major fund raising activities, such as local dances,
./ere also held. However, despite the slowness with which their financial
>oal was reached and the memories of bureaucratic red tape (even the official
Dublication about the LAWCON funds says "Be prepared for red tape" when it
letails points to consider), the Stonington Conservation Commission and the
'friends" of Holt's Mill Pond can now look at the 27 acres with satisfaction.
When the deeds to the Holt's Mill Pond project land were transferred to
:he Town, it was with the stipulation that the lands be used "for conservation
)urposes". The Conservation Commission is now developing a set of regulations

-A town, through its Conservation Commission, may apply to the Maine Department
)f Conservation's Small Grants to Conservation Commissions Program for
50% of the cost of eligible project costs, up to $1,000 ($500 if the
Commission previously received a Ford Foundation grant), provided the
Commission has not previously received Small Grants funding. While the grant
noney cannot be put toward the acquisition of land or the construction of
facilities, it may be used to cover the appraisal and legal costs of a
.AWCON acquisition project, the cost of publications needed for fund raising,
)r any expenses associated with developing plans for the use of the property.
7or more information, contact the Project Director in the Bureau of Parks
m d Recreation.

to govern use of the property. The Commission is working with a Soil
Conservation Service representative to plan limited recreational uses for
the area, such as nature trails, and it is hoping to encourage the school
to use the land as an outdoor classroom.
The Conservation Commission and other project participants see this
initial acquisition as only a start. Ultimately, they hope to extend their
Mill Pond project buffer zone to a 150-acre total by means of further
purchases, donations or conservation easements. The Commission also
hopes to work more closely with the Town of Deer Isle, which owns land
on one side of the marsh system.

Remarks

While not all lands may qualify for LAWCON and Municipal Recreation
Fund grants, these are two sources of funding that municipal groups wanting
to purchase land but lacking money may wish to pursue. While raising the
local matching share is not an insignificant task, it may be accomplished
through a number of methods, including solicitation, major fund raising
activities, or local government appropriation. The value of a gift of a
piece of land or a conservation easement related to the area to be purchased
may also be used as the local match.
If a local group is able to raise
its share, LAWCON funding can help to make seemingly unattainable project
goals, like the Holt's Mill Pond, a reality.
There are string attached to the LAWCON grants of which towns must be
aware. Any property or facility which is funded by a LAWCON grant must
be open to use by the general public without discrimination. While the
town need not advertise the availability of the recreation area to the general
public, it also cannot restrict the use just to residents of the town. Some
towns may consider this inability to have total control over use a serious
drawback to using LAWCON grants. The Land and Water Conservation Fund also
requires that the area be maintained in an attractive, inviting way, that it
remain in public ownership, and that the basic use may not be changed once
the project is approved. These requirements also restrict the flexibility
a town would have if it acquired the property without federal assistance.

More Details on the Funding Process

Application for LAWCON funds and any available State allocations may

be made by municipal government bodies, such as the Conservation Commission,
upon approval by the Town’s legislative body. When a Town locates a parcel
of land that it thinks should be acquired, it should take two initial steps.
First, if the property is for sale on the open market, the Town should
attempt to secure, at minimum, a 90-day right of first refusal with no
agreed price; this is to prevent sale to another party during that period
and to give the Town a bargaining position. Second, the Town should request
a site inspection by the State Representative for LAWCON.
Applications for both LAWCON and State funding are usually processed
within 60 days of their receipt by the LAWCON representative at the Bureau
of Parks and Recreation.
If approved, Federal and State portions of the
total cost of acquisition are paid to the Town on a reimbursement basis.
This means that the participating town must submit bills for reimbursement
as the project progresses rather than receive a lump sum before work
commences. Therefore, the Town should make provision for financing the
total cost of each project through local appropriation, loan, or other
arrangement, in case the time delay prior to receipt of the Federal and
State funds poses a problem for any of the parties involved. Before an
application for LAWCON or State money can be filed, the local legislative
body must give authorization of this "back up" source of funding.

written by Rebecca Warren
edited and published by Maine Coast Heritage Trust

^The information in the preceding section is taken from the Land and Water
Conservation Fund Guidelines for Participation published by the Maine Bureau
of Parks and Recreation.

MUNICIPAL PROPERTY D O ESN 'T
A MUNICIPAL HEADACHE

HAVE TO

BE

the georgetown town-owned property management board

The suggestion that a municipality purchase property is usually met
with numerous objections. Most would argue that the Town cannot
afford it. Inevitably, someone will ask: "Once w e ’ve got it, what
are we going to do with it? How will it be managed and by whom?"
The Georgetown Conservation Commission has an answer.

How the Need Arose

Georgetown is a lovely island community located six miles from Bath.
In 1971 a long-time summer resident of Georgetown offered to sell 30 acres
to the town for $60,000. Known as the "Howard property", the parcel is
located in the heart of Georgetown’s Five Islands Harbor village and includes
woodlands, shore frontage, a wharf, a general store, a lobster pound, a
shrimp processing plant^, and one frame dwelling. Purchase of the parcel
would give the Town control over much of the waterfront and would provide
a much-needed public access point.
Realizing the major benefits that would accrue to the whole Georgetown
community through purchase of the Howard property, the newly created Georgetown
Conservation Commission went to work. By September, 1973 the .Commission
had raised an amazing $32,000^ and had secured $28,000 in federal and state
recreation funds with which to acquire the land.3 A Town Meeting vote
approving the purchase of the property had given the Commission almost
unanimous support.
Although the initial financial hurdle had been successfully overcome,
the question of management of the 30-acre tract still faced the Town officials.
Part of this problem was settled without much debate. Of the total acreage,
27 acres consisted of open space woodlands and undeveloped shore property;
the Conservation Commission was charged by a Town Meeting vote with the
supervision of this area for public recreation.
The remaining three acres had commercial value and posed a more complex
administrative dilemma. At the Conservation Commission's request a Town
Meeting vote in March, 1974 established a study committee whose membership
included representatives from the Conservation Commission, Planning Board,
and Board of Selectmen. The Committee was asked to develop guidelines for
the mangement of the three-acre commercial parcel, as well as for other
Town-owned property.

^The shrimp processing plant was purchased by the Management Board in a
separate transaction for $10,000 paid over a 10-year period.
^This amount was raised in one summer through mailings and door-to-door
solicitation after first establishing a tax-exempt organization.
■^See Case Study Number 5 for more details about federal and state funding.

Georgetown's Solution

The Committee recommendation came to fruition in late October, 1974
when the vote of a Special Town Meeting created "The Georgetown Town-Owned
Property Mangement Board".
Initially, the Georgetown Selectmen appointed
three citizens to serve staggered terms of one, two and three years. Upon
expiration of each interim appointment a new Board member is elected at
town meeting to serve three years.
The Management Board's powers, as defined in the Committee guidelines,
are as follows:
1.

Authority over all real property owned by the Town, except taxacquired land, Perkins Island, and the 27 acres under the
Conservation Commission's control.

2.

Power to negotiate leases, set rents, and act with all the
authority of a landlord over town-owned property, and to sign all
documents necessary in the exercise of such powers in the name of
the Town; however, the Board has no power to conclude lease agree
ments without a vote of approval at Town Meeting; all proposed
leases or other agreements must be duly advertised for two weeks
before being finalized.

3.

In selecting tenants, the Board shall consider the applicant's
character and background and the amount of rent the applicant
is willing to pay.

4.

Authority to issue permits for public and private functions and
other organized activities.

5.

Authority to recommend the sale, development, or other disposition
of any town-owned property to Town Meeting whenever deemed to be
in the Town's best interest; actual sale, development or disposition
of such property shall occur only after Town Meeting approval.

To date, lands managed by the Board include the three commercial acres
on the Howard property and five or six small woodlots. As yet, the Board
has given relatively little thought to how the woodlots could best be used,
supervision of the Howard property having consumed most of the Board members'
time. One of the Management Board's first acts was to seek approval for
removal of several structures on the Howard property, to be replaced with
public parking. At the same Town Meeting the Board requested and received
authorization from the Town to continue to use one of the other buildings
as a general store and to negotiate a new lease with the existing tenants.
Other leases negotiated and recently renewed were with the operators of
the lobster pound and shrimp processing plant. The Board also hopes to

rebuild the general store at some point in the near future. Revenues from
the lease arrangements are maintained in a separate account established
by the Town and are allocated to expenditures such as those just mentioned
as well as general repair work and insurance.
Conservation Commission Chairman Adolph Ipcar, the key force behind
establishment of the Management Board and author of the Board's guidelines,
describes the Georgetown experience as "very good". All lease agreements
have been successful, he says, and the Town is satisfied with the degree
of control it maintains over Board decisions. He describes the relationship
essentially as that of the Board conceiving an idea and the Town approving
it. Ipcar attributes much of the Board's "smooth sailing" to the business
background of its first chairman, Philip A. Brackett, and suggests that any
town considering a management board should attempt to enlist the services
of at least one person experienced in business.

Remarks

While the Georgetown Board has been concerned primarily with the
management of its commercial waterfront property, the same principle may
be applied to any type of property. Such a board is an alternative to
management by an existing organization, such as the Conservation Commission
or Recreation Committee, which may already be overburdened with projects.
The Management Board concept is well-suited to town-owned property, the care
of which will require extra time, special attention, and an active management
plan.

written by Rebecca Warren
edited and published by Maine Coast Heritage Trust

PRESERVING

SMALL BITS OF NATURE

the kennebunkport conservation trust

"....to save enough of the (land) in its untouched state so that
future generations may enjoy it as we do."

...from the "Purposes" of the
Kennebunkport Conservation Trust

Land Trusts in General

A land conservation trust is an alternative to public ownership of land.
It is a private, non-profit, service organization which acts as a trustee
over the lands it manages, holding them primarily as open space for the benefit
and enjoyment of the entire community. The land trust can purchase land, if
the necessary funds are available. It can also receive gifts of land andmoney,
which the donor may deduct from his or her federal income taxes.
A major advantage of a land trust from a town's point of view is that
it continues to pay property taxes on any land it acquires — unlike municipal
ownership of land, which results in a loss of property tax revenue to the town.
The amount of tax paid by the trust will depend, however, upon whether the local
assessor values the property as open space rather than as developable land. •
Landowners may prefer giving land to a land trust rather than to a
municipality. Because a land trust operates apart from local government,
negotiations between the trustees of the land trust and interested landowners
can occur more quickly and less formally than when government approval is
required. Before a Town can purchase land or accept a donation, it must seek
approval from its legislative body, which takes time. With the land trust,
discussions with the landowner can occur outside the public spotlight. A donor
may also feel more assured that the land will be preserved by giving it to a
non-governmental organization established for conservation purposes.
According to Sterling Dow III, President of the Kennebunkport Conservation
Trust, formation of a land trust can arise in two situations. In one situation,
a group such as the local Conservation Commission takes the initiative, locating
interested people and calling an informational meeting at which they can ask
questions of someone with land trust experience. If it is decided that a
land trust is desirable, the Commission can proceed to select a workable number
of good trustees. A charter and by-laws should then be drafted. Finally, all
necessary papers must be filed with the Secretary of State, and an application
submitted to the I.R.S. to receive tax-exempt status. The search can then begin
for desirable (and available) pieces of property. This organizational process
is relatively simple, although it may take time. It should also be added that
contributions should be solicited as soon as possible, to start covering the
Trust's expenses.

Kennebunkport's Land Trust

The second situation, which places a greater strain on the participants
but which may serve to stimulate more immediate interest in the land trust

within the community, is to create the trust in response to a crisis. This was
the route taken by the citizens of Kennebunkport. The property whose imminent
sale spurred formation of the Kennebunkport Conservation Trust is known as the
River Green. Located near the village center, the River Green is two-thirds of
an acre of plush land that gently slopes toward the Kennebunk River from one
of the finest Federal Period homes in the area, the Lord mansion. The Green
is a unique piece of property, surrounded as it is by the heavy residential and
commercial development of the village area. It is one which provides the
passerby with a picture of the whole river area as it must have appeared a
hundred years ago.
A rather enterprising businessman had purchased the Lord mansion and the
River Green acreage with the intention of selling the lawn area as a houselot
bearing a $60,000 price tag. Several citizens met with the owner and, after
negotiations, determined that he would accept $32,500 for the 2/3 acre parcelsstill a frightening amount for a group of unorganized residents who had no idea
how the money would be raised.
In June, 1973 a general meeting of concerned townspeople was called. By
July the decision had been made to form a land trust, using the process previously
described. The first action by the trustees was to sign notes securing a
mortgage with the Ocean National Bank in order to pay the owner of the Green
before he sold to someone else. The trustees were then confronted with their
biggest task— raising $32,500, plus interest. Membership brochures were printed
and mailed with a cover letter to everyone in town. In the early stages of
the fund raising donations flowed in steadily. After a year and a half of
work the trustees had realized half of their goal. At this point, however,
progress slowed markedly. Pleas for second, and even third, contributions
were made to those who had previously shown their generosity. Approximately
three years, three months, and two mortgage extensions later, the trustees of
the Kennebunkport Conservation Trust had succeeded in raising nearly $37,000—
enough to pay off the note and start a small savings account. In addition,
the bank, which had agreed to an 8% interest rate on the original loan, donated
3% interest back to the Trust, which amounted to a $900 gift.
At present the Kennebunkport Conservation Trust controls four parcels of
land; all but the River Green were acquired through donation. Looking back on
his experience with the Green project, Sterling Dow III had this advice for
people interested in forming a land trust: "Make every effort to secure
donations of land to the trust. The property must be really special before
the trustees commit themselves to raising money to buy it.

Special Tips from Sterling Dow III on Organizing and Operating a Land Trust

Enlisting seven to fifteen "good" trustees should be a top priority in
creating a land trust. While it is necessary to have some active workers

among those designated as trustees, it is equally important that some wellknown, albeit less active, citizens be chosen who can lend credibility to
trust activities. Thought should be given to a potential trustee’s occupation,
length of residence, and the section of town he or she lives in; it is wise to
get a good variety of people. The names of all trustees should appear, for
public relations purposes, on any printed material or stationery used by the
land trust. It is also helpful to have a resident lawyer on the Board of
Trustees who would be willing to perform services for the trust at little or
no cost, or possibly a local attorney would be willing to assist the trust,
even though not a trustee. Whether on the board or not, a lawyer should be
available for consultation on legal matters.
Although it is possible the donors or sellers may approach the trust on
their own initiative, trustees may wish to actively seek out land that
should be preserved. A general mailing to every taxpayer in town is a good,
starting point; it may be possible to purchase a set of mailing labels at the
municipal office building. Local realtors should also be on the mailing list,
in case they know of any land on the market that is unsuitable for building
and worthy of protection.
Dow feels that not all the land available to the trust through sale or
donation should be accepted. Some property may be too expensive to purchase
or to maintain. Other parcels may be better suited for development and the
resulting higher taxes they would yield to the town. Some may lack a means
of access by which the trustees can conduct inspections or by which the
public could use the property, if that were desirable. It is sometimes difficult
to draft a list of criteria for acceptance of a gift of land or its purchase,
since each situation may involve unusual circumstances. However, before
committing themselves to the property, the trustees probably should be able
to pinpoint something especially unique or sensitive about the land under
consideration.
Another top priority item is the solicitation of a broad-based membership.
Brochures should be mailed to all the residents in town, explaining the
purpose of the trust, the income tax advantages involved, and the benefits
accruing to the town as a result of open space preservation. Membership
categories should start at $1.00 and should offer lifetime membership.
A
wide-ranging membership is important in order to stimulate interest in the
land trust throughout the town and to make everyone feel that any size donation
is valuable. Procedures should be established by the trustees to ensure
immediate deposit of all checks received and immediate personal acknowledgement
of all donations.

^Categories used by Kennebunkport are as follows: $200 life member;
$50 sustaining member; $25 contributing member; $10 single member;
Sample brochures can be obtained from Sterling Dow III.

$100 patron;
and $___ .

Since purchase of property is probably the exception rather than the rule,
most of the monetary contributions received by a land trust are used to pay
property taxes, maintenance expenses, legal fees, and appraisal costs. In
Kennebunkport these expenses have totalled approximately $200 annually. The
property taxes have been minimal either because the land has little natural
development potential, or as in the case of the River Green, restrictions in
the deed severely cut the value of the land. The bulk of the yearly expenditures
has gone toward covering the cost of mowing the River Green.
To date, the trustees of the Kennebunkport Conservation Trust have had to
do little to actively manage the Trust
property. Most of the properties were
acquired just to be kept as they were,
but theRiver Green is
used as a quiet
recreational spot by the public.The trustees
must make sure that this use
does not become abusive, and they will have to be prepared to control the use
if necessary in the future. Trustees of any land trust must always be aware
of the management responsibility that goes with acquiring land; the land cannot
always take care of itself.

Remarks

The amount that a land trust pays in property taxes will vary. Some
properties will have little value by nature, while others may be extremely
valuable. Also, different tax assessors may treat land trust properties
differently, depending on whether the assessor values the land as wild land or
whether he values it according to its development potential. It is also
important to remember that one assessor's policy does not bind that of his
successor. Land trusts can be a locally beneficial and palatable land
conservation technique because they do pay property taxes, but at the sime time
trustees must recognize taxes as an ongoing and sometimes unknown financial
burden when they acquire land. Of equal importance are the management
responsibilities that may come with owning land.
The land trust concept offers another tool for open space preservation.
It may take much hard work and an on-going commitment by the trustees to
establish the trust as a permanent and credible organization which can instill
confidence in and allay the fears of potential donors. However, the Kennebunkport
example demonstrates how success can be achieved through persistence.

written by Rebecca Warren
edited and publshed by Maine Coast Heritage Trust

M AINTAINING A RURAL QUALITY OF LIFE
the arundel residential g row th ordinance

Zoning and subdivision review can help determine where growth takes
place. But is there any way to guide the rate at which growth occurs
when a town faces extraordinary population increases? Arundel has
brought to Maine a simplified version of what has been tried elsewhere an ordinance controlling the number of houses that can be built per year

Why Arundel Needed

a Growth Ordinance

Arundel, Maine, has no public water supply, no trash pick-up, and no
municipal sewer; its Town Hall is staffed with part-time help. According to
Planning Board chairman Roland Rose, Arundel residents prefer to "make do"
with a minimum amount of municipal services so that taxes can remain relatively
low. Only about 1% of the soils within Arundel*s 25 square mile area have
been rated "good" by the Southern Maine Regional Planning Commission (SMRPC)
for septic tanks1; even by the State Plumbing Code’s less stringent standards
less than half of the soils in Arundel could pass the required soil test.
Groundwater pollution is a serious problem; over 42% of Arundel’s wells are
polluted.^
Not exactly ideal conditions for a building boom, one might think.
However, of the 28 towns in York County Arundel has experienced more growth
in the past six years than almost any other community in the region. Between
1970 and 1975 Arundel’s population jumped from 1,322 to 1,925 — a 46%
increase during the period; by 1980, SMRPC predicts a population of 2,932,
an increase of 51.5%. Growth in York County during the same interval had
shown a 19% increase, and a 14% increase in the seven town subregion^of
Arundel, Dayton, Kennebunk, Kennebunkport, Lyman and Biddeford-Saco.
Lack
of zoning or any other mechanism for shaping or controlling growth made
Arundel attractive to developers.
In November, 1976 the Arundel Planning Board and SMRPC planner Randall
Arendt began to discuss the need for zoning in Arundel. In looking at
other towns that already had zoning, however, it was clear to the Arundel
Board members that zoning and subdivision regulations alone could not control
the timing of growth; these measures could only control the density, location,
and quality. Some other device was needed to complement zoning and subdivision
ordinances, a device which would serve to phase development in accordance
with available public services and plans for future capital improvements,
thereby preventing an overwhelming financial burden on local taxpayers. A
"growth management" ordinance seemed to be the answer.

^Based on rating in the "Soil Suitability Guide for Land Use Planning in
Maine", Cooperative Extension Service, University of Maine at Orono.
^"A Study of Individual Water Supplies, York County, Maine", Division of
Health Engineering, Bureau of Health, Maine Department of Health and Welfare,
1971-1973, p.40.
^Statistics were provided by Randall Arendt, SMRPC planner for Arundel.

The Or dinance

The original version of Arundel's "Residential Growth Ordinance" was
presented to the Planning Board by Arendt in January. Four drafts and two
public hearings later the ordinance was passed at the Arundel Town Meeting
on April 18, 1977 by a vote of 45 to 33. The Arundel growth ordinance is
the second part of a three-part comprehensive land use planning package
prepared by SMRPC and the Planning Board; the others are zoning (yet to be
adopted) and a Comprehensive Plan (completed in March, 1977).
The new law does not prohibit growth. Nor does it determine an absolute
total population figure that can never be exceeded. Rather, it establishes
a more manageable growth rate than that which was projected by SMRPC, setting
36 as the maximum number of residential building permits that can be issued
annually. This total is slightly greater than the average number of permits
issued each year during the previous six-year period. It will mean a 6%
per year population increase for Arundel, which is comparable to the annual
subregion rate of 5%. The 36-permit total is divided into speculative and
non-speculative housing categories of 9 and 27 permits respectively.
This ratio represents the general trend in Arundel. Any of these totals
may be amended by a vote at Town Meeting. They must, however, be representative^
of the regional trends at all times and therefore must be reviewed periodically.
Permits for non-speculative houses are granted on a "first-come, firstserve" basis. These permits expire after three months if construction has
not begun, i.e., the foundation must have been constructed within that time,
absent delay due to weather conditions. In the event that several applicants
are competing for the last permit, the Planning Board will make an award
based on the number of years an applicant has paid taxes on the property under
consideration.
"Spec" permit requests are reviewed once a month under the point system.
An applicant receives: 4 points for each year he has paid taxes on the property
in question; 3 points for each year he has paid taxes on the property as
subdivided land; and 2 points for each month the developer has had his
application "in process" with the Planning Board. A maximum of three
speculation permits are issued per month, and no more than two a month
can go to one person or firm if there are other applicants at that time.
The expiration date of a "spec" permit is three years from its approval; this
is to allow a developer time to collect permits in order to build a number
of houses at once at lower construction costs.

^Court cases in other states have established that each town has an obligation
to accept its fair share of growth occurring within its particular region
so that no neighboring community is forced to accept a disproportionate
burden and tax increase.

All speculation and non-speculation permits are issued by the Planning
Board on a "provisional" basis. This means that the permit does not become
a final authorization for construction until the applicant has demonstrated
to the plumbing and building inspectors that he can meet all Code requirements.
If unsuccessful, he must return his provisional permit to the Planning Board
to be reissued to someone else.
As a result of citizen input at two public hearings and a March Town
Meeting the Planning Board included a special exception in the final draft
of the ordinance. This provision gives the Board of Appeals the authority
to grant a provisional building permit to an Arundel resident who wishes to
sell his present home and build a new home in another part of town. The
intent of this exception is to guarantee a provisional permit to a current
resident who otherwise would have no assurance of obtaining a permit once
his house had been sold.
The Arundel Residential Growth Ordinance is the first of its kind
in this state; several other communities are actively considering similar
proposals. Surprisingly enough, Arundel’s new law had the support of most
residents and developers. According to Randall Arendt, developers felt the
system was fair because "the point-earning schedule... gives new developers
in town the opportunity to gain points and so not be locked forever at the
bottom of the permit application pile." Proponents relied heavily on the
results of a 1975 Planning Board survey, in which 80% of those responding
had favored controlled growth in order to maintain Arundel’s rural character.
Members of both the Planning Board and Budget Board lobbied strongly for
adoption of the ordinance. Many of the citizens who spoke at the Town Meeting
saw the ordinance as a step toward preventing further groundwater pollution
and higher taxes in Arundel.
After nine months of administration the ordinance will be reviewed by
the Planning Board. At that time Board members will determine whether the
ordinance is working equitably. As of December, 1977 the permits for the
year had been issued with no apparent administrative difficulties and no
apparent adverse effects. According to Planning Board Chairman Roland
Rose, "In Arundel, our experience with seven months of operation of the
Ordinance has been positive. Only additional time can assure a successful
evaluation of the effects of the Ordinance. A Growth Ordinance is the
balancing arm of the pendulum which responds to housing demand and to the
availability of services."

Remarks

Although as yet untested in Maine courts, growth ordinances have passed
judicial scrutiny in other states. If a growth ordinance is to survive a legal

challenge and be upheld as a legitimate exercise of a town’s police powers,
it must meet the following requirements: 1) the designated growth rate must
approximate that of the region over the preceding five to ten year period;
2) the ordinance must not result in unfair discrimination against specific
groups; and 3) the method used to allocate permits must be fair and rational,
preventing the exercise of discretion in decision-making and avoiding a
"taking" of property.^
Though the developers in Arundel did not oppose the ordinance, this
may not always be the case— particularly if development is a large and
established industry in the community. Arendt’s assessment is that in the
larger towns experiencing heavy development, developers are likely to be more
vocal, while in the small rural towns the greatest obstacles are likely to
be the voters' lack of understanding of what is being proposed and dislike
for additional controls.
An Arundel-style growth ordinance may be too simple for some towns;
it controls only the rate at which growth takes place and does nothing to
influence the location of new development. Towns wishing to guide the location
of growth may adopt an ordinance which expands on the Arundel point system to
include points for such factors as soil type and proximity to existing
municipal facilities.
Again, it must be emphasized that a growth management ordinance regulates
the number of permits issued annually and, using a point system more
sophisticated than Arundel’s, can to a certain extent affect the location
and type of approved residential development. It is not intended as a
substitute for zoning or subdivision regulations, but rather as a complement
to them. While some communities may prefer to adopt zoning and subdivision
ordinances before enacting growth control measures, this is not a legal
requirement. There is no legal obstacle to a growth management ordinance
operating in the absence of zoning and subdivision controls, provided it
meets the legal tests previously discussed.
At the same time a town adopts a growth management ordinance, or shortly
thereafter, it is strongly recommended that the town update its Comprehensive
Plan and devise a Capital Improvement Program, however brief, to demonstrate
its willingness and commitment to provide increased services for its planned
population growth. The very existence of a Growth Management Ordinance,
in making future growth predictable, will greatly simplify the difficulties
usually associated with estimating appropriate levels of provision of
municipal services five and ten years hence.

^Randall Arendt, "Growth Management Ordinances", Maine Townsman (May, 1977)
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In summary, if your town is growing or expects to grow faster than other
towns in the region, it may wish to consider a growth management ordinance
as a way of accomodating growth without overtaxing the town’s ability to
provide services.
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for more information a b o u t...

conservation easements, current use assessment, any of the topics discussed
in these case studies, and related land conservation issues:
Maine Coast Heritage Trust
60 Main St.
Bar Harbor, Maine 04609
(288-5019)

and

Maine Coast Heritage Trust
114 Maine St.

opinion surveys, land trusts, and the activities of conservation commissions
Mr. Sterling Dow III
Maine Association of Conservation Commissions
Box 548
Kennebunkport, Maine 04046
(967-3705)

financial assistance for conservation commission projects:
Mr. Don Panati
Small Grants Program to Assist Conservation Commissions
Bureau of Parks and Recreation
Department of Conservation
Augusta, Maine 04333
(289-3821)

state and federal funding assistance for acquisition projects:
Mr. Fred Bartlett
Bureau of Parks and Recreation
Department of Conservation
Augusta, Maine 04333
(289-3821)

the Tree Growth Tax Law (information and application forms):
Bureau of Property Taxation
State Office Building
Augusta, Maine 04333
(289-2011)

growth control ordinances:
Mr. Randall Arendt
Southern Maine Regional Planning Commission
Box Q, 2 School Street
Sanford, Maine 04073
(324-2952)
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